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the proposed unit as of the payroll pe-
riod preceding the filing of the petition 
who remain employed at the time of 
filing, and if the employer contends 
that the proposed unit is inappropriate, 
the employer shall separately list the 
full names, work locations, shifts, and 
job classifications of all individuals 
that the employer contends must be 
added to the proposed unit to make it 
an appropriate unit. The employer 
shall also indicate those individuals, if 
any, whom it believes must be excluded 
from the proposed unit to make it an 
appropriate unit. The list(s) of names 
shall be alphabetized (overall or by de-
partment) and be in an electronic for-
mat approved by the General Counsel 
unless the employer certifies that it 
does not possess the capacity to 
produce the list in the required form. 
The employer’s Statement of Position 
shall also provide the requested infor-
mation concerning the employer’s rela-
tion to interstate commerce and state 
the length of the payroll period for em-
ployees in the proposed unit and the 
most recent payroll period ending date. 

(c) UC or AC cases. After a petition 
has been filed under § 102.61(d) or (e), 
the regional director shall conduct an 
investigation and, as appropriate, may 
issue a decision without a hearing; or 
prepare and cause to be served upon 
the parties and upon any known indi-
viduals or labor organizations pur-
porting to act as representatives of any 
employees directly affected by such in-
vestigation, a notice of hearing before 
a hearing officer at a time and place 
fixed therein; or take other appropriate 
action. If a notice of hearing is served, 
it shall be accompanied by a copy of 
the petition. Any such notice of hear-
ing may be amended or withdrawn be-
fore the close of the hearing by the re-
gional director on the director’s own 
motion. All hearing and posthearing 
procedure under this paragraph (c) 
shall be in conformance with §§ 102.64 
through 102.69 whenever applicable, ex-
cept where the unit or certification in-
volved arises out of an agreement as 
provided in § 102.62(a), the regional di-
rector’s action shall be final, and the 
provisions for review of regional direc-
tor’s decisions by the Board shall not 
apply. Dismissals of petitions without 
a hearing shall not be governed by 

§ 102.71. The regional director’s dis-
missal shall be by decision, and a re-
quest for review therefrom may be ob-
tained under § 102.67, except where an 
agreement under § 102.62(a) is involved. 

[79 FR 74480, Dec. 15, 2014] 

§ 102.64 Conduct of hearing. 
(a) The purpose of a hearing con-

ducted under Section 9(c) of the Act is 
to determine if a question of represen-
tation exists. A question of representa-
tion exists if a proper petition has been 
filed concerning a unit appropriate for 
the purpose of collective bargaining or 
concerning a unit in which an indi-
vidual or labor organization has been 
certified or is being currently recog-
nized by the employer as the bar-
gaining representative. Disputes con-
cerning individuals’ eligibility to vote 
or inclusion in an appropriate unit or-
dinarily need not be litigated or re-
solved before an election is conducted. 
If, upon the record of the hearing, the 
regional director finds that a question 
of representation exists, the director 
shall direct an election to resolve the 
question. 

(b) Hearings shall be conducted by a 
hearing officer and shall be open to the 
public unless otherwise ordered by the 
hearing officer. At any time, a hearing 
officer may be substituted for the hear-
ing officer previously presiding. Sub-
ject to the provisions of § 102.66, it shall 
be the duty of the hearing officer to in-
quire fully into all matters and issues 
necessary to obtain a full and complete 
record upon which the Board or the re-
gional director may discharge their du-
ties under Section 9(c) of the Act. 

(c) The hearing shall continue from 
day to day until completed unless the 
regional director concludes that ex-
traordinary circumstances warrant 
otherwise. The regional director may, 
in the director’s discretion, adjourn the 
hearing to a different place by an-
nouncement thereof at the hearing or 
by other appropriate notice. 

[79 FR 74482, Dec. 15, 2014] 

§ 102.65 Motions; intervention; appeals 
of hearing officer’s rulings. 

(a) All motions, including motions 
for intervention pursuant to para-
graphs (b) and (e) of this section, shall 
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be in writing or, if made at the hear-
ing, may be stated orally on the record 
and shall briefly state the order or re-
lief sought and the grounds for such 
motion. An original and two copies of 
written motions shall be filed and a 
copy thereof immediately shall be 
served on the other parties to the pro-
ceeding. Motions made prior to the 
transfer of the record to the Board 
shall be filed with the regional direc-
tor, except that motions made during 
the hearing shall be filed with the 
hearing officer. After the transfer of 
the record to the Board, all motions 
shall be filed with the Board. Such mo-
tions shall be printed or otherwise leg-
ibly duplicated. Eight copies of such 
motions shall be filed with the Board. 
Extra copies of electronically-filed pa-
pers need not be filed. The regional di-
rector may rule upon all motions filed 
with him, causing a copy of the ruling 
to be served on the parties, or may 
refer the motion to the hearing officer, 
except that if the regional director 
prior to the close of the hearing grants 
a motion to dismiss the petition, the 
petitioner may obtain a review of such 
ruling in the manner prescribed in 
§ 102.71. The hearing officer shall rule, 
either orally on the record or in writ-
ing, upon all motions filed at the hear-
ing or referred to the hearing officer as 
hereinabove provided, except that the 
hearing officer shall rule on motions to 
intervene and to amend the petition 
only as directed by the regional direc-
tor, and except that all motions to dis-
miss petitions shall be referred for ap-
propriate action at such time as the 
entire record is considered by the re-
gional director or the Board, as the 
case may be. All motions, rulings, and 
orders shall become a part of the 
record, except that rulings on motions 
to revoke subpoenas shall become a 
part of the record only upon the re-
quest of the party aggrieved thereby as 
provided in § 102.66(f). 

(b) Any person desiring to intervene 
in any proceeding shall make a motion 
for intervention, stating the grounds 
upon which such person claims to have 
an interest in the proceeding. The re-
gional director, or the hearing officer 
at the specific direction of the regional 
director, may by order permit inter-
vention in person or by counsel or 

other representative to such extent and 
upon such terms as the regional direc-
tor may deem proper, and such inter-
venor shall thereupon become a party 
to the proceeding. 

(c) Rulings by the hearing officer 
shall not be appealed directly to the re-
gional director, except by special per-
mission of the regional director, but 
shall be considered by the regional di-
rector when the director reviews the 
entire record. Requests to the regional 
director for special permission to ap-
peal from a ruling of the hearing offi-
cer, together with the appeal from such 
ruling, shall be filed promptly, in writ-
ing, and shall briefly state the reasons 
special permission should be granted 
and the grounds relied on for the ap-
peal. The moving party shall imme-
diately serve a copy of the request for 
special permission and of the appeal on 
the other parties and on the regional 
director. Any statement in opposition 
or other response to the request and/or 
to the appeal shall be filed promptly, in 
writing, and shall be served imme-
diately on the other parties and on the 
regional director. No party shall be 
precluded from raising an issue at a 
later time because it did not seek spe-
cial permission to appeal. If the re-
gional director grants the request for 
special permission to appeal, the re-
gional director may proceed forthwith 
to rule on the appeal. Neither the filing 
nor the grant of such a request shall 
stay the proceedings unless otherwise 
ordered by the regional director. As 
stated in § 102.67, the parties may re-
quest Board review of regional director 
actions. 

(d) The right to make motions or to 
make objections to rulings on motions 
shall not be deemed waived by partici-
pation in the proceeding. 

(e)(1) A party to a proceeding may, 
because of extraordinary cir-
cumstances, move after the close of the 
hearing for reopening of the record, or 
move after the decision or report for 
reconsideration, for rehearing, or to re-
open the record, but no such motion 
shall stay the time for filing a request 
for review of a decision or exceptions 
to a report. No motion for reconsider-
ation, for rehearing, or to reopen the 
record will be entertained by the Board 
or by any regional director or hearing 
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officer with respect to any matter 
which could have been but was not 
raised pursuant to any other section of 
these rules, except that the regional di-
rector may treat a request for review 
of a decision or exceptions to a report 
as a motion for reconsideration. A mo-
tion for reconsideration shall state 
with particularity the material error 
claimed and with respect to any find-
ing of material fact shall specify the 
page of the record relied on for the mo-
tion. A motion for rehearing or to re-
open the record shall specify briefly 
the error alleged to require a rehearing 
or hearing de novo, the prejudice to the 
movant alleged to result from such 
error, the additional evidence sought 
to be adduced, why it was not pre-
sented previously, and what result it 
would require if adduced and credited. 
Only newly discovered evidence—evi-
dence which has become available only 
since the close of the hearing—or evi-
dence which the regional director or 
the Board believes should have been 
taken at the hearing will be taken at 
any further hearing. 

(2) Any motion for reconsideration or 
for rehearing pursuant to paragraph 
(e)(1) of this section shall be filed with-
in 14 days, or such further period as 
may be allowed, after the service of the 
decision or report. Any request for an 
extension of time to file such a motion 
shall be served promptly on the other 
parties. A motion to reopen the record 
shall be filed promptly on discovery of 
the evidence sought to be adduced. 

(3) The filing and pendency of a mo-
tion under this provision shall not un-
less so ordered operate to stay the ef-
fectiveness of any action taken or di-
rected to be taken nor will a regional 
director or the Board delay any deci-
sion or action during the period speci-
fied in paragraph (e)(2) of this section, 
except that, if a motion for reconsider-
ation based on changed circumstances 
or to reopen the record based on newly 
discovered evidence states with par-
ticularity that the granting thereof 
will affect the eligibility to vote of spe-
cific employees, the Board agent shall 
have discretion to allow such employ-
ees to vote subject to challenge even if 
they are specifically excluded in the di-
rection of election and to challenge or 
permit the moving party to challenge 

the ballots of such employees even if 
they are specifically included in the di-
rection of election in any election con-
ducted while such motion is pending. A 
motion for reconsideration, for rehear-
ing, or to reopen the record need not be 
filed to exhaust administrative rem-
edies. 

[79 FR 74482, Dec. 15, 2014] 

§ 102.66 Introduction of evidence: 
rights of parties at hearing; pre-
clusion; subpoenas; oral argument 
and briefs. 

(a) Rights of parties at hearing. Any 
party shall have the right to appear at 
any hearing in person, by counsel, or 
by other representative, to call, exam-
ine, and cross-examine witnesses, and 
to introduce into the record evidence of 
the significant facts that support the 
party’s contentions and are relevant to 
the existence of a question of represen-
tation. The hearing officer shall also 
have power to call, examine, and cross- 
examine witnesses and to introduce 
into the record documentary and other 
evidence. Witnesses shall be examined 
orally under oath. The rules of evi-
dence prevailing in courts of law or eq-
uity shall not be controlling. Stipula-
tions of fact may be introduced in evi-
dence with respect to any issue. 

(b) Response to Statement of Position. 
Issues in dispute shall be identified as 
follows: After a Statement of Position 
is received in evidence and prior to the 
introduction of further evidence, all 
other parties shall respond on the 
record to each issue raised in the 
Statement. The regional director may 
permit the Statement of Position to be 
amended in a timely manner for good 
cause, in which event the other parties 
shall respond to each amended posi-
tion. The regional director may also 
permit responses to be amended in a 
timely manner for good cause. The 
hearing officer shall not receive evi-
dence concerning any issue as to which 
parties have not taken adverse posi-
tions, except that this provision shall 
not preclude the receipt of evidence re-
garding the Board’s jurisdiction over 
the employer or limit the regional di-
rector’s discretion to direct the receipt 
of evidence concerning any issue, such 
as the appropriateness of the proposed 
unit, as to which the regional director 
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